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JUST FOR KIDS, |NC.,
Petitioner,
Case No. 03-2168BI D
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PALM BEACH COUNTY SCHOOL
BOARD,
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RECOMVENDED CORDER

Pursuant to notice, a final hearing was held in this case
in West Pal m Beach, Florida, on August 19 and 20, 2003, before
Adm ni strative Law Judge M chael Parrish of the D vision of
Admi ni strative Hearings

APPEARANCES

For Petitioner: Paul A Turk, Esquire
Aaron R Resnick, Esquire
GQunster, Yoakley Law Firm
777 South Flagler Drive, Suite 500 East
West Pal m Beach, Florida 33401

For Respondent: Stephen L. Shochet, Esquire
School District of Palm Beach County
3318 Forest Hill Boul evard, Suite C-302
West Pal m Beach, Florida 33406

STATEMENT OF THE | SSUES

The issues in this case concern whet her Respondent’s action
in awarding a contract to two proposers under Request for

Proposal No.: 03-C014B; Nursing Services, is contrary to the



agency's governing statutes, the agency's rules or policies, or
the solicitation specifications, as well as whether such award
was clearly erroneous, contrary to conpetition, arbitrary, or
capri ci ous.

PRELI M NARY STATEMENT

On or about April 16, 2003, a reconmendati on was sent by
t he Purchasing Department of the School District of Pal mBeach
County, Florida, to the School Board of Pal m Beach County,

Fl ori da (Respondent or School Board), reconmmending that a
contract for nursing services for Exceptional Student Education
students be awarded to both Maxi m Heal thcare Services, Inc.
(Maxim), and Private Care, Inc. (Private Care).

Petitioner herein, Just For Kids, Inc. (Just for Kids),
timely filed its informal and formal bid protests and ot herw se
fully conplied with all requirenents to have its protest heard
before the Division of Adm nistrative Hearings (DOAH).

At the final hearing, Petitioner presented the testinony of
all four menbers of the evaluation committee, Janice Ml er,
Kat hl een Leith, Panela Buchanan, and Dr. John Sargeant, as well
as the Purchasing Agent who acted as facilitator for the
committee, Karen Brazier, and the Director of Purchasing, Sharon
Swan. In addition, Petitioner presented the testinony of its

adm nistrator, Felisa Robinson, and its Cinical Director of



Servi ces, Kathi Deakyne. Respondent did not call any additional
W t nesses.

Petitioner’s Exhibits 1 through 27 were admtted into
evi dence w thout objection. Respondent did not offer any
exhibits. The transcript of the formal hearing was filed wth
DOAH on Septenber 3, 2003. The parties' Proposed Recommended
Orders were tinmely submtted and have been carefully consi dered
during the preparation of this Recormended Order. All citations
to the Florida Statutes are to the current version, unless
ot herw se i ndi cat ed.

FI NDI NGS OF FACT

Findings admtted by all parties:

1. On February 28, 2003, a request for proposal, Request
for Proposal No.: 03-C014B; Nursing Services (the "RFP"), was
i ssued by the Purchasing Department for the School District of
Pal m Beach County.

2. The purpose of the RFP was to establish a contract
whi ch woul d provide the School Board, with nursing services to
i ndi vi dual students, whose Individual Education Plan indicated
medi cal needs so severe as to require a nurse during the schoo
day. The nursing services were to be provided by Registered
Nurses ("RNs"), Licensed Practical Nurses ("LPNs"), and

Certified Nurse Assistances ("CNAs").



3. The nursing services under the RFP were to al so incl ude
training in procedures for care of Exceptional Student Education
("ESE") students who needed services such as tube feeding,
cat herization, seizure precautions, etc.

4. The contract period for the nursing services was from
July 1, 2003, through June 30, 2005, with an estimated budget of
$3, 000, 000.

5. The proposal return date for the RFP was April 2, 2003.

6. The evaluation commttee net to discuss the proposals
on April 9, 2003.

7. The Purchasi ng Departnent solicited proposals from 12
conmpani es regarding the RFP

8. Only three (3) conpanies actually responded to the
Purchasi ng Departnent's solicitation: Just for Kids, Maxim and
Private Care.

9. The RFP designated four areas of criteria to be
evaluated in relation to the RFP: Experience and Qualifications
of Firmand Staff (40 possible points), Scope of Service (20
possi bl e points), Cost of Services (30 possible points), and
M nority/ Wman Busi ness Participation (10 possible points).

10. The RFP did not request or require that a proposer
state how long it had been in business or state that a proposer
woul d receive additional points the longer it had been in

busi ness.



11. Section 10 of the RFP, Scope of Services, required
anong other things, that all the proposer's RNs, LPNs, and CNAs
be professionally |licensed, and that the proposer becone a
Medi caid provider for the District by the contract date.

12. The Scope of Services section of the RFP required a
proposer to agree to design and inplement a mnimumof three in-
service prograns designated for the District for non-nedical
staff in procedures and care of students.

13. In Section 12.8, Cost of Services, of the RFP
proposers were only instructed to state the hourly rate for RNs,
LPNs, and CNAs.

14. Nothing in the RFP indicated how the conmttee would
eval uate the costs of services.

15. Section 12.9, Mnority/Wman Busi ness Participation,
of the RFP stated that a proposer could sub-contract mnority
busi ness participation and receive participation points.

16. Nothing in the RFP indicated how M nority/Wman
Busi ness Participation points would be awarded.

17. The menbers of the evaluation committee were Kathl een
Leith, Janice M|l er, Panela Buchanan, and John Sargeant.

18. Dr. Sargeant was elected as the chairperson of the
comm ttee.

19. M. Buchanan was selected to take mnutes of the

meeting and Ms. Leith was chosen to total the score sheets.



20. The committee awarded points for Experience and
Qualifications of Firmand Staff as follows: Just for Kids
35 points; Maxim 40 points; and Private Care 36 points.

21. The breakdown of the proposers' scores was as foll ows:

Criteria Just for Kids Maxi m Private
Experi ence

(40 total) 35 40 36
Scope of Service

(20 total) 17 20 15
Cost

(30 total) 28 26 30
M nority

(10 total) 4 0 10
Tot al 84 86 91

22. M. Buchanan's hand-witten m nutes regarding the
committee neeting were given to Dr. Sargeant. These ninutes
cannot be |ocated. The Respondent asserts that typed m nutes
were made of those handwitten m nutes.

23. On or about April 16, 2003, a recommendati on was sent
by the Purchasing Departnent to the School Board reconmendi ng
that the contract be awarded to Private Care and Maxi m

24. Wthin 72 hours of the posting of the reconmendation
to award the RFP to Maxi mand Private Care, Just for Kids filed

its notice of protest and posted the required bond.



25. On May 12, 2003, Just for Kids nmet with the School
District staff in an attenpt to infornmally resolve the issues
set forth in Just for Kids' Petition.

Facts established by evidence at hearing

26. Services were to be provided to approxi mately 1300
students including approxi mtely 11 who woul d need private duty,
or one-to-one nursing care. The contract period for the nursing
services was fromJuly 1, 2003 through June 30, 2005, with an
esti mat ed budget of $3, 000, 000.

27. The second paragraph of a Menorandum provided to the
conm ttee nenbers stated that “The foll owi ng procedures will be
used to evaluate the proposals and award contract(s).” The
Menor andum i n paragraph nunbered 6, also instructed the
conmmittee nmenbers that the conmttee chairperson nust provide a
witten recomendati on containing various information, to the
pur chasi ng agent, signed by the chairperson and the Director of
ESE no later that 1:00 p.m on Monday, April 14, 2003.

I nformation that was to be included in the witten

recommendati on was the “[r]ecomendati on of acceptabl e

proposal (s) with an explanation for the basis of selection and

non-sel ection.” (Enphasis added).

28. The School Board, through its Policy 6.14, established

t he Purchasing Departnment to performthe District's purchasing



functions in conpliance with applicable Florida Statutes and
applicable rules of the State Board of Educati on.

29. The Purchasing Departnent is a support departnent
“dedi cated to providing professional and efficient procurenent
services and supports the activities of the School D strict,
whi ch i ncludes: education, financial responsibility, and
community service, through contracting for all commobdities and
services; by maintaining procedures which foster fair and open
conpetition, inspiring public confidence that all contracts are
awar ded equitably and economi cally; and by acquiring the
greatest possible value and quality in services and products,
with tinely delivery.”

30. The Purchasing Departnment adopted procedures
applicable to all District personnel involved in the
requi sitions, receiving, transferring, and repl acenent of
supplies, material, equipnent and services. “The purpose of
[the] manual is to point out District Policy and Procedure in
respect to purchasing and to serve as a general franmework wi thin
whi ch consi stent sound busi ness deci sions can be made.”

31. Chapter 16 of the Purchasi ng Departnent Manual sets
forth the procedures regarding requests for proposals. Section
16-4(F) of the Purchasing Manual requires that commttee
menber’ s eval uati ons of proposals “nust be done in accordance

with the criteria contained in the RFP.” Section 16-4(H) states



that “[ When the conmttee conpletes its evaluation, it wll
submt a recommendati on through the Principal/Departnent Head to
the Purchasing Agent. A copy of the commttee mnutes wll
acconpany the recommendation.” Further, Enclosure 16-1 to
Chapter 16, RFP Eval uation Menorandum states that the
“commttee nust provide a witten reconmendation to the
Pur chasi ng Agent signed by the Commttee Chairperson and the
Princi pal / Depart nent Head.”

32. Section 16-5(B) requires that nenbers of the
eval uation commttee “shall not have any financial interest in

or any personal relationship with any of the proposing firns.”

(Enmphasi s added). Section 16-5(D) states that “[p]roposals
shall ONLY be evaluated by using the criteria listed in the
EVALUATI ON CRI TERI A section of the RFP. Initial evaluation nust
be based solely on the proposal submtted, no other additional
information is to be used.”

33. Section 16-5(C) requires that each “nenber of the
eval uation commrittee nust receive a conplete copy of each
proposal, a copy of the original RFP including all addenda, and
an eval uation commttee Scoring Sheet for each proposal.

Each conm ttee nmenber should have a prelimnary score entered
for each proposal prior to the first commttee eval uation

nmeeting.” Section 16-5(F) states that “[a]fter discussions and



reports, each nenber will review their scoring sheets and pass
themto the Chairperson for tabul ation.”

34. Section 16-5(H) requires that “[o]nce the finalists
have been rated the comm ttee should review the process and
reach a consensus on the ratings and on a recommendati on for
award to the first ranked proposer(s).” And enclosure 16-1 goes
on to provide that “[t]he commttee nmust [then] provide a
witten recomendation to the Purchasing Agent signed by the
Comm ttee Chairperson and the Principal/Departnental Head.”

35. Section 16-5(1) mandates that the District may only
negoti ate and reconmmend the award to the next highest rated
proposer if an agreenent cannot be reached with the highest
rated proposer. According to Section 16-5(B), the purchasing
agent who issued the RFP, in this case Ms. Brazier, is a non-
voting nenber of the evaluation conmttee and acts in an
advi sory role.

36. The facilitator for the Purchasing Conmittee, who had
no vote, was Ms. Brazier

37. The nenbers of the evaluation conmttee collectively
had the requisite experience and knowl edge in the program areas
and service requirenents for which the subject nursing services
were being sought. Each of the panel nenbers was directly and
intimately involved with ESE students on an al nost daily basis.

The Chairperson, Dr. Sargeant, and commttee nenber Ms. Leith,

10



are both Managers in the ESE Departnment. M. MIller is ESE Team
Leader for the School District’s Area 2 office and Ms. Buchanan
is a principal of an elenentary school with a high concentration
of nmedically conplex students. Each of the conmttee nenbers
has an advanced degree in educati on.

38. At the beginning of its deliberations, the conmttee
menbers decided to award points by consensus rather than
i ndi vidual ly.

39. The RFP did not request or require that a proposer
state how long it had been in business or state that a proposer
woul d receive additional points the longer it had been in
busi ness.

40. Sections 4.6, 4.7, and 13.5 of the RFP read as
foll ows:

4.6 The proposal with the highest nunber
of points will be ranked first; however,
not hing herein will prevent the School Board
of Pal m Beach County, Florida, from naking
multiple awards and to deem all proposals

responsive, and to assign work to any firm
deened responsive. (Enmphasis added

4.7 The District reserves the right to
further negotiate any proposal, including
price, wiwth the highest rated proposer. |If
an agreenent cannot be reached with the
hi ghest rated proposer, the District
reserves the right to negotiate and
reconmend award to the next highest proposer
or subsequent proposers until an agreenent
i s reached.

11



13.5 The Evaluation Committee reserves
the right to negotiate further terns and
conditions, including price with the highest
ranked proposer. |f the Evaluation
Comm ttee cannot reach a nutually benefici al
agreenment with the first selected proposer,
the Commttee reserves the right to enter
into negotiations with the next highest
ranked proposer and continue this process
until agreenent is reached.

41. The conmittee di scussed the Experience and
Qualifications of Firmand Staff of each of the three proposers.
During the commttee discussion, Ms. MIler and Ms. Buchanan
indicated their prelimnary intention to award Just for Kids
hi gher points than were ultinmately awarded to that conpany.

42. During the evaluation of Private Care's Experience and
Qualifications, Ms. Leith advised the commttee that she
personally knew a Private Care enpl oyee, Sheryl Policastro, and
advi sed the commttee that she believed Ms. Policastro’s
experience as a parent of a child with a special need would
all ow Ms. Policastro to serve as true |liaison between Private
Care, the District, and the parents of the students requiring
special nursing services. M. Leith stated that she wanted to
give Private Care 38 points for its experience because of
Ms. Leith's know edge of Ms. Policastro's skills and
experiences. The coments of Ms. Leith notw thstanding, the

ultimate score for Private Care was 36 points, rather than the

38 points prelimnarily indicated by Ms. Leith. M. Leith was a

12



Child Find Specialist with the School District from1982 to
2000. Wiile working with Child Find, Ms. Leith identified

Ms. Policastro’s child as having special needs. According to
Ms. Leith, Ms. Policastro’s child was the nost severely invol ved
child that the School District ever had. M. Leith does not
know Ms. Policastro very well. M. Leith has seen

Ms. Policastro only about six tines. M. Leith has never
socialized with Ms. Ploicastro. M. Leith's “best friend”
became Ms. Policastro’s child s private duty nurse.

43. During the evaluation of Scope of Service,

Dr. Sargeant stated that he did not see that Just for Kids was a
Medi cai d provider or that it could becone one in tine for the
contract. This was imedi ately corrected by one of the other
conm ttee nenbers.

44. Dr. Sargeant al so questioned where in the proposa
fromJust for Kids was there information about providing
training to non-nedical District staff and about Just For Kids
provi di ng four RN supervisors as required by the specifications.

45. Not hing, however, in Just for Kids' proposal indicated
that Just for Kids was only in business for three years. 1In
fact, the docunents attached to its proposal denonstrated
unequi vocal |y that Just for Kids had been in business since
1997. In addition, the RFP expressly stated for proposers to

state "the experience your firmhas had in the past three years

13



provi ding nursing services simlar to those requested by the
District.” (Enphasis added). Just for Kids was not allowed to
correct the evaluation commttee’ s m sapprehension as no
comments were allowed to be made and, in fact, M. Brazier
refused Ms. Deakyne’'s request to clear up any erroneous
statenents nmade at the neeting regarding Just for Kids.

46. The Comm ttee considered and di scussed points for
M WBE Omwnership and Participation. Private Care received the
full ten points because it was a mnority-owned business
certified by the School District. Just for Kids, as allowed by
the RFP, sub-contracted with a mnority owned business for 10%
of its contract. During the discussion of Just For Kids,
comm ttee nenbers di scussed awarding from2 points to 8 points.
Utimately, Just for Kids was awarded 4 participation points out
of the possible 10 for its 10 percent sub-contracting with a
m nority owned business. The conmittee did not award any M WBE
poi nts to Maxi m because Maxi mwas not a mnority-owned business
and Maxi mdid not assert that it had sub-contracted with a
m nority-owned business for any portion of the work under the
subj ect proposal.

47. At the end of the Evaluation Meeting, the committee
had ranked Private Care first. They also discussed and | eft
open the possibility that the contract could be jointly awarded

to Private Care and to Maxi m
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48. After the neeting, neither Ms. MIler, M. Leith, nor
Ms. Buchanan had anything nore to do with the RFP. After the
eval uation commttee neeting ended, Dr. Sargeant had neetings
with Ms. Brazier and with his supervisor, Russell Feldman, who
is the Director of the ESE Departnent. M. Feldman and
Dr. Sargeant, in conjunction with Ms. Brazier, decided to
recomend the contract be awarded to Maxi m and Private Care.
After the evaluation conmttee neeting, Dr. Sargeant and
Ms. Brazier were not finished and Ms. Brazier participated in
post - eval uation commttee neetings with Dr. Sargeant and
M. Feldman to nmake sure policies and procedures were foll owed
and to act in an advisory position regarding the request for
proposal. None of those neetings were open to the public, no
notice was given of the nmeetings, and the neetings were not
recor ded.

49. On April 9, 2003, Dr. Sargeant and Ms. Brazier net.
At this time, Dr. Sargeant decided to recommend to his boss that
t he School Board award the contract to both Maxi mand Private
Care. On April 10, 2003, Ms. Brazier and Dr. Sargeant nmet wth
Private Care and then with Maxim The conpani es were advi sed
that they would both be recormended to the Board. On or about
April 16, 2003, a recomrendation was sent by the Purchasing
Departnent to the School Board reconmendi ng that the contract be

awarded to both Private Care and Maxi m
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50. Dr. Sargeant never presented a witten recommendati on
to Ms. Brazier, or anyone at the Purchasing Departnent, signed
by himand the Director of ESE. U timtely, the Purchasing
Department prepared a witten recomendati on that, anong ot her
things, stated that it was the “recomendati on of the commttee”
to award the contract to the two hi ghest rated proposers,
Private Care and Maxi m

51. At the conclusion of a neeting held on May 12, 2003,
to attenpt informal resolution of the matters at issue here, the
School District advised Just for Kids that the award process was
going to be stayed while it attenpted to resolve the matter. On
May 20, 2003, the School District advised Just for Kids that it
was sending the Petition to the DOAH. At that tinme, unbeknown
to Just for Kids and to Ms. Swan, |egal counsel for the School
Board, had already decided to present the reconmmendation to the
School Board on its May 21, 2003, consent agenda as an energency
contract. No notice of the May 21, 2003, neeting was provided
to Just for Kids. As a result of not receiving notification
regarding the May 21, 2003, School Board Meeting, Just for Kids
m ssed an opportunity to address the School Board regarding its
protest to the proposed School Board acti on.

52. After the May 21, 2003, School Board neeting, the
School Board’ s attorney advised Just for Kids' counsel that the

School Board had nmade an energency award of the contract to

16



Private Care and Maxim On June 9, 2003, Just for Kids’
Petition was sent to DOAH. An Order was entered on July 25,
2003, which allowed Just for Kids to anend its Petition. A

final adm nistrative hearing took place on August 19 and 20,

2003.

53. Just for Kids was founded in 1997 by Ms. Robinson,
Ms. Deakyne, and Stuart Russell. Just for Kids provides private
duty nursing care to critically ill children in Pal mBeach

County, Florida. Prior to Just for Kids submtting its proposal
regarding the RFP, it provided private duty nursing services to
over 200 children in Pal mBeach County, Florida, including
students who attended school in the Pal m Beach County School
District. Just for Kids al so provided in-home pediatric nursing
care as well as nursing services to a nunber of non-profit

organi zations in Pal mBeach County. Just for Kids has

approxi mately 287 nurses on its staff.

CONCLUSI ONS OF LAW

54. The Division of Adm nistrative Hearings has
jurisdiction in this matter pursuant to Section 120.57.
55. Section 120.57(3)(f) provides, in pertinent part:

Unl ess ot herw se provided by statute,
t he burden of proof shall rest with the
party protesting the proposed agency action.
In a conpetitive-procurenent protest, other
than a rejection of all bids, proposals, or
replies, the adm nistrative | aw judge shal
conduct a de novo proceeding to determ ne

17



whet her the agency's proposed action is
contrary to the agency's governi ng stat utes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be

whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

56. The basic principles governing the disposition of
protests in cases involving agency invitations to bid or
requests for proposals are described as foll ows by
Adm ni strative Law Judge Stuart M Lerner in his Recormended

Order in SBR Joint Venture vs. M am-Dade County School Board,

DOAH Case No. 03-1102BI D (Reconmended Order issued August 1,
2003):

70. Section 120.57(3), Florida Statutes,
sets forth the "procedures applicable to
protests to contract bidding or award[s]" by
"agencies,” such as the School Board, that
are subject to the provisions of Chapter
120, Florida Statutes. See Sublett v.
District School Board of Sumter County, 617
So. 2d 374, 377 (Fla. 5th DCA 1993)("A
county school board is a state agency
falling within Chapter 120 for purposes of
guasi -judicial adm nistrative orders.");
Davis v. School Board of Gadsden County, 646
So. 2d 766, 768 (Fla. 1st DCA 1994)("[T] he
Admi ni strative Procedure Act of 1974,
section 120.50 et seq., Florida Statutes
(1993) [ APA] governs school boards and ot her
state agencies alike."); and Mtchell .
Leon County School Board, 591 So. 2d 1032,
1033 (Fla. 1st DCA 1991)("Petitioner is
correct that the [Leon County School] Board
is an agency for purposes of Florida's

Adm ni strative Procedure Act, chapter 120,
Florida Statutes.").
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73. The "de novo proceedi ng" that, pursuant
to the mandate of Section 120.57(3), Florida
Statutes, nmust be conducted by an

Adm ni strative Law Judge when an "adversely
af fected" person has filed a "conpetitive-
procurenent protest, other than [one
involving] a rejection of all bids," and
there are disputed i ssues of material fact,
is "a formof intra-agency review. The
Judge nmay receive evidence, as with any
formal hearing under section 120.57(1), but
the object of the proceeding is to evaluate
the action taken by the agency” based upon
the information that was available to the
agency at the tinme it took such action.
State Contracting and Engi neering
Corporation v. Departnment of Transportation,
709 So. 2d 607, 609 (Fla. 1st DCA 1998); Cf.
Fai rbanks North Star Borough School District
v. Bowers Ofice Products, Inc., 851 P.2d
56, 60 (Al aska 1992)("The determ nation of
whet her the school district had a reasonabl e
basis for its decision should be nade based
on the information the school district had
at the tine it awarded the contracts.").

The standard of review the Adm nistrative
Law Judge is required to enploy in
evaluating the "protested" agency action is
a deferential one. |If the Admnistrative
Law Judge concl udes that the agency's
procurenent action had a reasonable basis in
fact and |law, the Judge may not reconmmend
that the agency reverse its action, even if
t he Judge, had he or she been in the
agency's position, would have taken a
different course of action. Conpare with
Latecoere International, Inc. v. Departnent
of the Navy, 19 F.3d 1342, 1355-56 (11th
Cir. 1994)(" The APA provides in pertinent
part: "The reviewing court shall . . . (2)
hol d unl awful and set aside agency action,
findings, and conclusions found to be--(A)
arbitrary, capricious, an abuse of

di scretion, or otherw se not in accordance
wth law. . . ." This standard requires a

19



di sappoi nted bidder to show 'either that (1)
the procurenent official's decisions on
matters commtted primarily to his own

di scretion had no rational basis, or (2) the
procurenent procedure involved a clear and
prejudicial violation of applicable statutes
or regulations.” This deferential standard
reflects the respect that review ng courts
are required to accord to agencies in their
eval uation of bids and in their
interpretation and application of
procurenent regulations. 'Wile contracting
officers may not opt to act illegally, they
are entitled to exercise discretion upon a
broad range of issues confronting them

i ncl udi ng consi derations of price, judgnent,

skill, ability, capacity, and integrity in
t he sel ection of businesses with whomthe
governnent will enter into contracts.’

Accordingly, review ng courts should be
concerned with whether the contracting
agency provi ded a coherent and reasonabl e
explanation of its exercise of discretion.
Proof that the award | acked a reasonabl e
basi s generally establishes arbitrary and
capricious action. Thus, if a review ng
court finds a reasonable basis for the
agency's action, the court should stay its
hand even though it m ght, as an original
proposition, have reached a different
conclusion as to the proper admnistration
and application of the procurenent

regul ations. Only when the court concl udes
that there has been a clear violation of
duty by the procurenent officials should it
intervene in the procurenent process and
proceed to a determ nation of the
controversy on the nmerits.")(citations
omtted); C ncom Systens, Inc. v. United
States, 37 Fed. C. 663, 671-72

(1997) ("Contracting officials nay properly
exerci se wide discretion in their eval uation
of bids and the application of procurenent
regulations. . . . It is well-settled that
courts should respect acts of procuring

of ficials when they exercise their

di scretionary functions. The court should
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not substitute its judgment for that of a
procuring agency and should intervene only
when it is clear that the agency's

determ nations were irrational or
unreasonable. It is the burden of the
aggri eved bidder to denonstrate that there
is no rational basis for the agency's
determ nation.")(citations omtted); and
Herbert F. Darling, Inc. v. Beck, 442 F.
Supp. 978, 981 (WD. N.Y. 1977)("The
guestion before the court on the defendants'
notion for summary judgnent is whether the
Regi onal Adm ni strator's deci sion

di sapproving the proposed award to Darling
had a rational basis. This standard of
review is designed to ensure that judicial
deference is given to the well -reasoned
decisions of E.P.A officials in
interpreting the agency's own procurenent
and contracting regulations. A court may
not set aside agency action solely because
it would have interpreted the bidding
procedures or the regulations differently
had it nmade the initial

determ nation.")(citations omtted).

57. The Recommended Order in SBR Joint Venture al so

contains the foll ow ng observations in endnotes 27 through 29:

27/  An agency's decision or intended
decision wll be found to be "clearly
erroneous” if it is without rational support
and, consequently, the Adm nistrative Law
Judge has a "definite and firmconviction
that a m stake has been commtted.” U.S. v.
U.S. Gypsum Co., 68 S. C. 525, 542 (1948);
see al so Pershing Industries, Inc. v.

Depart nent of Banki ng and Fi nance, 591 So.
2d 991, 993 (Fla. 1st DCA 1991)("It is

axi omatic that an agency's construction of
its governing statutes and rules will be
uphel d unless clearly erroneous. |f an
agency's interpretation is one of several
perm ssible interpretations, it nust be
uphel d despite the existence of reasonable
alternatives.")(citations omtted); Mtel 6,
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Operating L.P. v. Departnent of Business
Regul ation, Division of Hotels and

Rest aurants, 560 So. 2d 1322, 1323 (Fla. 1st
DCA 1990) ("It is axiomatic that an agency's
construction of its governing statutes and
rules will be upheld unless clearly
erroneous; if an agency's interpretation is
one of several perm ssible interpretations,
it nmust stand despite the existence of other
reasonabl e alternatives."); and H nton v.
Judicial Retirenent and Renoval Conmi ssion,
854 S.W2d 756, 758 (Ky. 1993)("The standard
of review on appeals fromthe Judicia
Retirement and Renpval Comm ssion is that

t he Suprenme Court nust accept the findings
and concl usions of the comm ssion unl ess
they are clearly erroneous; that is to say,
unr easonable.").

28/ An act is "contrary to conpetition" if
it unreasonably interferes with the

obj ectives of conpetitive bidding, which, it
has been said, are:

[T]o protect the public against
collusive contracts; to secure fair
conpetition upon equal terns to al
bi dders; to renove not only coll usion
but tenptation for collusion and
opportunity for gain at public expense;
to close all avenues to favoritism and
fraud in various fornms; to secure the
best values for the [public] at the
| onest possi bl e expense; and to afford
an equal advantage to all desiring to do
busi ness with the [governnent], by
affording an opportunity for an exact
conpari son of bids.

Wester v. Belote, 138 So. 721, 723-24 (Fla.
1931); and Harry Pepper & Associates, Inc.

v. City of Cape Coral, 352 So. 2d 1190, 1192
(Fla. 2d DCA 1977).

29/ An "arbitrary" action is "one not
supported by facts or logic, or [is]
despotic.”™ A "capricious" action is "one
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which is taken w thout thought or reason or
[is] irrational[]." Agrico Chem cal Co. v.
Departnent of Environnmental Regul ation, 365
So. 2d 759, 763 (Fla. 1st DCA 1978); see

al so Board of Clinical Laboratory Personnel,
v. Florida Association of Bl ood Banks, 721
So. 2d 317, 318 (Fla. 1st DCA 1998) (" An
"arbitrary' decision is one not supported by
facts or logic. A 'capricious' action is
one taken irrationally, w thout thought or
reason."); and Dravo Basic Materials
Conmpany, Inc. v. Departnent of
Transportation, 602 So. 2d 632, 634 n.3
(Fla. 2d DCA 1992)("If an adm nistrative
decision is justifiable under any anal ysis
that a reasonabl e person would use to reach
a decision of simlar inportance, it would
seemthat the decision is [not]
arbitrary.").

58. The general nature of the evidence in this case as
wel | as the general nature of the issues to be addressed in this
case, are remniscent of the evidence and issues presented in

Optiplan, Inc. v. School Board of Broward County, Florida, DOAH

Case No. 95-4560BI D (Recommended Order issued Decenber 22,

1995); reversed on other grounds, 710 So. 2d 569 (Fla. 4th DCA

1998). The Recommended Order in the Optiplan case included the
fol |l owi ng observations, which al so seemto be rel evant here:

107. There were sone scores by sone
menbers of the Insurance Commttee that, on
the record in this case, appear to be what
can best be described as unexpl ai ned
aberrations. Because they are unexpl ai ned,
the evidence is insufficient to establish
that these apparent aberrations were based
on arbitrary considerations. It is possible
they were nmerely honest mstakes. It is
possi ble there is some | ogical explanation
for sonme or all of the apparent aberrations,
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whi ch explanation is not part of the record
in this case because the nenbers who nade

t hose scores were not called as w tnesses
or, if called, were not asked about those
scores. Unexpl ai ned aberrations are an

i nsufficient basis upon which to concl ude

t hat bi dding process is arbitrary.

* * *

131. Wiile it is possible that sone of
t he scoring decisions about which Optiplan
conpl ains may have been arbitrary, there is
no persuasive conpetent substantial evidence
in the record of this case to establish that
such is the case. Further, on the record in
this case there is no way in which the
i npact of any such possible arbitrary
scoring can be quantified. Absent
guantification it cannot be shown that any
such possible arbitrary scoring resulted in
any substantial injury to the Petitioner's
i nterests.

132. A great deal of the Petitioner's
argunent appears to be based on the notion
t hat an unexpl ai ned devi ation from an
expected scoring result constitutes proof
that the unexpected result was the result of
sonme arbitrary action by one or nore
Comm ttee nmenbers. Such is not the case.
Devi ati ons from expectations can result from
any nunber of different reasons. |n order
to denonstrate entitlenent to relief from
unexpected results, the Petitioner rmnust
present evidence of the reason fromthe
results and nust prove that the reason
constituted an arbitrary, illegal,
fraudul ent, or dishonest act. Absent such
proof, relief nmust be denied.

* * *

135. In brief conclusion, the evidence in
this case is an insufficient basis for
granting the relief sought by the
Petitioner. The few instances of ni staken
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scoring that were actually proved were too
few in nunber to have any nmaterial inpact on
t he average scores. Unexpl ained aberrations
are an insufficient basis upon which to
conclude that a bidding process is
arbitrary. Accordingly, the Petition and
Formal Protest should be dism ssed and al
relief requested in the Petition should be
deni ed.

59. Turning first to Petitioner's contention that the
make- up of the evaluation commttee did not conply with Section
287.057(17), Florida Statutes, Petitioner asserts that the
menbers did not have sufficient experience and know edge in the
program areas and service requirenents for the ESE recipients of
t he nursing services being procured through the RFP. As noted
in the Findings of Fact, above, the greater weight of the
evidence is otherw se. |Inasnmuch as the comm ttee nenbers were
sufficiently qualified, there was no deviation fromthe
requi rements of Section 287.057(17), Florida Statutes.

60. Petitioner also argues that the contract award process
was defective and should be set aside because of certain
statenments made by Dr. Sargeant during the committee's
di scussi on of the "Scope of Service" conponent of the proposals.
Specifically, Petitioner points to Dr. Sargeant’s statenents to
the effect that he did not see that Just for Kids was a Medicaid
provider or that it could becone one in tinme for the contract.

However, Dr. Sargeant's oversights reflected in his comments

were immedi ately corrected by one of the other commttee
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nmenbers. Dr. Sargeant al so questioned where in the proposa
fromJust for Kids there was information about providing
training to non-nedical District staff and where in that

proposal there was information about providing four RN

supervi sors as required by the specifications. Petitioner
argues that the comrents by Dr. Sargeant discussed above were
erroneous and that the comments adversely affected the consensus
score given to Just for Kids. Petitioner's argunents get bogged
down in the trivia and fail to address the questions that m ght

| ead to answers that would resolve the real issue at hand. It
is obvious fromthe evidence in this case that Dr. Sargent
believed that Just for Kids was entitled to only 17 of the 20
poi nts avail able for "scope of service," and that he
successfully persuaded the other three nenbers of the eval uation
committee to agree with his view of the matter. Wat is not

obvi ous, and what cannot be determ ned fromthe record in this
case, is whether Dr. Sargent's conclusion that 17 was the proper
score was a wi se or wonderful determ nation or an irrational or
unreasonabl e determ nation. As we learn fromthe SBR Joint
Venture case quoted at |ength, above, "[I]t is the burden of the
aggri eved bidder to denonstrate that there is no rational basis
for the Agency's determnation.” Were the evidence is

insufficient to prove that an agency deterni nati on was
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irrational or unreasonable, there is no basis upon which to set
asi de the agency deci sion.

61. In this regard, it should also be noted that there is
no requirenment that the proceedi ngs of an evaluation commttee

be error free. See, e.qg., G bbons & Conpany v. State of

Florida, State of Florida Board of Regents, et al., DOAH Case

No. 99-0697BI D (Septenber 17, 1999), where the Adm nistrative
Law Judge st at ed:

Even if there were minor errors nade
during this I engthy procurenent process, it
has not been denonstrated that any error was
made that inpaired either the fairness of
t he process or the correctness of [the
selector’s] ultinmate decision.

G bbons & Conpany, at p.77

62. The evaluation commttee did not violate applicable
law, regulation, or policy by utilizing consensus voting for
awarding points. As noted in the Findings of Fact above, the
evaluation conmttee nmet on April 9, 2003, in an open neeting
fully in accordance with Florida s Sunshine Law, Section

287.011, Florida Statutes. See Silver Express Co. v. District

Board of Lower Tribunal of Mam -Dade Community Col | ege, 691 So.

2d 1099 (Fla. 3d DCA 1997). At the April 9 neeting, the nenbers
of the coormittee decided to award points by consensus rather
than individually. Al though the use of consensus voting may not

be the best approach for evaluating proposals, there is nothing
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about the use of consensus voting that per se runs afoul of the
statutes, rules, and decisional |law that regulate the
conpetitive procurenent process. Further, consensus voting is
not prohibited by the subject RFP specifications.

63. Petitioner argues that in evaluating the proposals,
the evaluation commttee failed to consider the stated
evaluation criteria. The greater weight of the evidence is
ot herwi se. The conmittee considered, discussed, and awarded
points for each of the proposers in each of the categories set
forth in the Request for Proposals. During the course of the
commttee's discussions there may have been an occasi onal m nor
coment suggesting an oversight of one or nore criteria, but
there is nothing in the evidence sufficient to support a
concl usion that any such oversi ght gave an advantage to any
proposer or worked an injustice on any proposer.

64. Petitioner contends that the commttee eval uated the
proposers, at least in part, by the use of criteria not included
in the RFP. Specifically, Petitioner clains that:

1. Nothing in the RFP indicated how the
committee woul d eval uate the Costs of
Servi ces.
2. Nothing in the RFP indicated how
M nority/ Wman Busi ness Participation
poi nts woul d be awar ded.

65. Wth regard to both of the issues identified in the

i mredi ately precedi ng paragraph, it is first noted that the
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specified shortconmings in the RFP were obvi ous to anyone who
read the RFP, and the nost appropriate tinme and manner to
address such matters is by challenge to the |anguage of the RFP
prior to the subm ssion of bids. No one filed such a chall enge,
so all of the proposers nust take the RFP as it was witten. As

noted in the appellate court opinion in Optiplan, Inc. v. Schoo

Board of Broward County, 710 So. 2d 569 (Fla. 4th DCA 1998):

Finally, with respect to the
constitutional challenge to the RFP' s
speci fications because it awarded points
tied to race-based classifications, we agree
with the hearing officer that Optiplan
wai ved its right to contest the School
Board's use of the criteria by failing to
formally challenge the criteria within 72
hours of the publication of the
specifications in a bid solicitation
protest. The purpose of such a protest is
to allow an agency to correct or clarify
pl ans and specifications prior to accepting
bids in order to save expense to the bidders
and to assure fair conpetition anong them
See Capeletti Bros. Inc. v. Departnent of
Transp., 499 So.2d 855, 857 (Fla. 1st DCA
1986). Having failed to file a bid
specification protest, and having submtted
a proposal based on the published criteria,
Opti plan has waived its right to chall enge
the criteria.

66. In regard to the Costs of Services, Petitioner argues
that the consideration and cal cul ati on of Cost of Services were
fl awed because the RFP, at paragraph 12.8, Cost of Services,
required proposers to state only the hourly rate for the three

categories of service providers, RNs, LPNs and CNAs and gave no
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indication as to how the comm ttee woul d eval uate the costs of
servi ces.

67. Even though the RFP fails to explain howthe
i nformati on requested at paragraph 12.8 would be evaluated, it
was quite clear what information was requested. And once the
informati on was received, the evaluation commttee used the
information in a reasonabl e way; perhaps not the best way, but
at least in a reasonable way. Reasonabl e conduct by the
eval uation commttee is all that is required.

68. In regard to the consideration and scoring of the
M WBE portion of the RFP, Petitioner clains that the criteria of
the RFP were fl awed because paragraph 12.9 of the RFP stated
that a proposer could sub-contract mnority business
participation and receive participation points, yet gave no
i ndication as to how M nority/Wman Busi ness Partici pation
poi nts woul d be awarded in such event.

69. Even though the RFP fails to explain how the
i nformati on requested at paragraph 12.9 of the RFP woul d be
eval uated, it was quite clear what information was being
requested. And once the evaluation commttee received the
information, it was required to evaluate the information in sone
reasonabl e way. The nmaxi num nunber of points avail able for
M WBE participation was 10. Maxim which was not an M WBE

certified business and which did not propose to subcontract with
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any MWBE certified businesses, was awarded O points because it
had O MWBE participation. That seens reasonable. Private
Care, which was itself a fully certified MWBE, was awarded 10
poi nts because it nmet 100 percent of the requirenments and 10
poi nts was 100 percent of the avail able points. That seens
reasonable. Just for Kids was not an M WBE certified business,
but it had subcontracted 10 percent of the work contenpl ated by
the RFP to a business that was certified as an M WBE busi ness,
so it was awarded 4 points based on the subcontracting
arrangenent. Because there is no issue in this case as to
whet her Just For Kids received nore points than it should, the
four points awarded to Just for Kids will be deened to be
reasonabl e, too, although sonme m ght be inclined to think that
under the circunstances presented here, 4 points was a bit too
hi gh. Were, as here, all of the points awarded in the M WBE
category were awarded on a reasonable basis, there is nothing
nore that needs to be said on this issue. Under circunstances
i ke these, reasonable is good enough.
70. Petitioner has additional objections based upon the
foll ow ng contentions:
1. Respondent failed to follow the
provi sions governing this procurenent in
t hat :
(a) The initial evaluation was not based
solely on the proposal submtted, but

permtted additional information to be used
because a nenber of the Conmttee comented
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as to her personal know edge about and

relationship wth an enpl oyee of one of the

pr oposers.

(b) The Committee considered and awar ded

poi nts based upon whet her the proposers were

i n business |longer than 3 years, despite the

fact that the RFP only asked for experience

for the past 3 years.
Petitioner supports these positions based on several
al | egati ons, sone of which share the common objection that the
Respondent failed to follow the provisions of its Purchasing
Manual .

71. Based on the foregoing, Petitioner argues that the
eval uation commttee violated Section 16-4(F) of the Purchasing
Manual and Section 16-5(D) which mandate that "[p]roposals shal
ONLY be evaluated by using the criteria listed in the EVALUATI ON
CRI TERI A section of the RFP. Initial evaluation nust be based
solely on the proposal submtted, no other additional
information is to be used."

72. The | anguage of the Purchasing Manual at Section 16-
5(B), mandates that nmenbers of the evaluation commttee "shal
not have any financial interest in or any personal relationship
with any of the proposing firns." Relying on this, Petitioner
contends that the sel ection process was inproper because of an

al | eged personal rel ationship between Kathleen Leith and Cheryl

Pol i castro.
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73. Petitioner alleges the conmttee violated the
Purchasi ng Manual ' s strictures when it considered commttee
menber Kathleen Leith’s comment that she personally knew a
Private Care enpl oyee, Sheryl Policastro, who was the parent of
a child with an exceptional need, a congenital anomaly of his
brain. Petitioner's argunents regardi ng the Policastro issue
fail for several reasons. As noted in the Findings of Fact, M.
Leith and Ms. Policastro did not know each other very well, had
never socialized, and had seen each other only about six tines.
This is hardly the type of friendship the drafters of the
Pur chasi ng Manual had in m nd when they used the term "persona
relationship.” In this regard it is also inportant to note that
t he subject prohibition in the Purchasing Manual is that nenbers
of evaluation conmttees "shall not have any . . . personal

relationship with any of the proposing firns." (Enphasis

added.) Ms. Policastro is not one of the "proposing firms,"
she is an enployee of such a firm Further, the discussion
about Ms. Policastro did not arise frominformation outside the
proposal submtted by Private Care. Rather, it arose for
information included in Private Care's proposal regarding the
skills and experience of its enployee, Ms. Policastro, whomit
pl anned to use in an inportant role if it were to be awarded the

contract.
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74. Petitioner also alleges that the conmittee violated
the restriction against using information outside of the
proposal by considering whether the proposers were in business
| onger than three years, despite the fact that the RFP only
asked for experience for the past three years. The evidence
reflects that Petitioner has failed to neet its burden of proof
as to these objections. There is no persuasive evi dence that
t he consensus score given by the conmmttee was affected by any
consi deration of whether the proposers had been in business for
nore than the 3 years required by the RFP. Although there
apparently was sone di scussion about the | ength of experience,
all of the coomittee nenbers testified credibly that their fina
score was not, in any way based on nore than the three-year
i nformati on.

75. Petitioner contends that the recommendation to award
the contract to both Private Care and Maxi mwas | egal |y
i mperm ssible. In support of this contention, Petitioner points
to the | anguage at Section 16-5 of the Purchasi ng Manual which
provi des, at I:

The District reserves the right to further
negotiate any ternms or conditions, including
price, with the highest rated proposer. |If
an agreenent cannot be reached with the
hi ghest rated proposer, the District
reserves the right to negotiate and
recormmend award to the next highest rated

proposer or subsequent proposers until an
agreenent is reached.
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76. It is undisputed that there was no unsuccessf ul
negoti ati on between the School District and the highest rated
proposer, Private Care. Petitioner contends that, because of
this, an award to anyone other than Private Care, including a
dual award such as occurred here, is defective. In making this
argunment, Petitioner overlooks the foll ow ng provisions of the
RFP:

4.5 The District reserves the right to:
(1) accept the proposal of any or all of the
itens it deens, at its sole discretion, to
be in the best interest of the District; and
(2) the District reserves the right to
reject any and/or all itens proposed or
award to nultiple proposers.

4.6 The proposals with the highest nunber
of points will be ranked first; however,
not hing herein will prevent the School Board
of Pal m Beach County, Florida, from naking
nmul ti ple awards and to deem all proposals
responsive and to assign work to any firm
deened responsive. (Enphasis added.)

77. Notw thstanding the | anguage of the RFP, quoted
i mredi ately above, Petitioner argues that, in order for the
multiple award to be valid, it had to be at |east contenpl ated
and left available by the conmttee. Petitioner then contends
no deci sion was ever nade by the full commttee to award the
contract to both Private Care and Maxim Here again, Petitioner
falls short of proving its contention. The evidence presented
made it clear that the possibility of nmultiple awards was

di scussed by the Comrittee with the decision left to
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Dr. Sargeant, the Committee Chairperson, and his boss, the
Executive Director of the ESE Departnent, Russell Feldman. This
i's supported by the notes of Petitioner’s own Director of
Nur si ng, Kat hi Deakyne.

78. Petitioner contends that certain neetings between the
representative of the Purchasing Departnent and Dr. Sargeant
violated Florida s Sunshine Law, Section 286.011, Florida
Statutes, thereby nmaking the award void ab initio. D sputes
about alleged violations of Section 286.011 are normal ly
resolved in civil actions in the courts of this state. There
does not appear to be any jurisdiction for the judges of the
Di vision of Adm nistrative Hearings to di spose of such disputes.
Accordingly, the Petitioner nust seek relief related to Section
286. 11 in another forum

79. The failure of the Chairman of the commttee to
provide a witten recormendati on does not require that the
contract award be set aside. Attached to the packets of
proposal s provided to each of the conmittee nenbers was a
menor andum descri bi ng the proceedi ngs. The nenorandum in
rel evant part, stated, “6. The comm ttee chairperson nust
provide a witten recommendation to the purchasi ng agent, signed
by the chairperson and the Director of ESE. This is due no
later than 1: 00 p.m Monday, April 14th, and nust contain the

followng: . . . .~
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80. There is no dispute that this witten recommendati on
was not provided. The question is whether this failure so
tainted the process that the award nust be set aside. The
answer is “no.” First, beyond this nmeno prepared by the
Pur chasi ng Agent, Petitioner can point to no requirenent in
statute, policy, or even in the Purchasing Manual which nandates
the subject witten recommendation. The witten recommendati on
was neither required by law, nor did its absence in any way
adversely inpact any of the proposers. Rather, it constituted,

at worst, harmess error. E.g. Polk v. School Board of Pol k

County, 373 So.2d 960 (Fla 1st DCA 1979).

RECOMVVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is RECOMVENDED that the School Board of Pal m Beach
County, Florida issue a final order dismssing this Bid Protest

and denying all relief requested by Petitioner.

37



DONE AND ENTERED this 7th day of Novenber, 2003, at

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 7th day of Novenber, 2003.

COPI ES FURNI SHED,

Aaron R Resnick, Esquire
GQunster, Yoakley & Stewart, P.A
One Bi scayne Tower, Suite 3400
Two Sout h Bi scayne Boul evard
Mam , Florida 33131

St ephen L. Shochet, Esquire

Pal m Beach County School District

3318 Forest Hill Boul evard, Suite C-302
West Pal m Beach, Florida 33406-5813

Dr. Arthur C Johnson, Superintendent
Pal m Beach County School Board

3340 Forest Hill Boul evard, C316

West Pal m Beach, Florida 33406-5869
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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